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reduction, or guidance for the applicability
of mitigating factors. In all cases, the Con-
tracting Officer must consider mitigating
factors that may warrant a reduction below
the applicable range (see 48 CFR 970.1504-1-2).
The mitigating factors include the following.

(i) Degree of control the Contractor had
over the event or incident.

(ii) Efforts the Contractor had made to an-
ticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and re-
sponse to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute per-
formance) of ES&H and compliance in re-
lated areas.

(v) Contractor demonstration to the Con-
tracting Officer’s satisfaction that the prin-
ciples of industrial ES&H standards are rou-
tinely practiced (e.g., Voluntary Protection
Program Star Status, or ISO 14000 Certifi-
cation).

(vi) Event caused by ‘‘Good Samaritan’
act by the Contractor (e.g., offsite emer-
gency response).

(vii) Contractor demonstration that a per-
formance measurement system is routinely
used to improve and maintain ES&H per-
formance (including effective resource allo-
cation) and to support DOE corporate deci-
sion-making (e.g., policy, ES&H programs).

(viii) Contractor demonstration that an
Operating Experience and Feedback Program
is functioning that demonstrably affects con-
tinuous improvement in ES&H by use of les-
sons-learned and best practices inter- and
intra-DOE sites.

Alternate II (AUG 2009). As prescribed
in 970.1504-5(b)(3), insert the following
as paragraphs (e) and (f), incentive fee
or multiple fee basis (if Alternate I is
also used, redesignate the following as
paragraphs (d) and (e)).

(e) Minimum requirements for specified level
of performance. (1) At a minimum the Con-
tractor must perform the following—

(i) The requirements with specific incen-
tives which do not require the achievement
of cost efficiencies in order to be performed
at the level of performance set forth in the
Statement of Work, Work Authorization Di-
rective, or similar document unless an other-
wise minimum level of performance has been
established in the specific incentive;

(ii) All of the performance requirements di-
rectly related to requirements specifically
incentivized which do not require the
achievement of cost efficiencies in order to
be performed at a level of performance such
that the overall performance of these related
requirements is at an acceptable level; and

(iii) All other requirements at a level of
performance such that the total performance
of the contract is not jeopardized.

970.5215-4

(2) The evaluation of the Contractor’s
achievement of the level of performance
shall be unilaterally determined by the Gov-
ernment. To the extent that the Contractor
fails to achieve the minimum performance
levels specified in the Statement of Work,
Work Authorization Directive, or similar
document, during the performance evalua-
tion period, the DOE Operations/Field Office
Manager, or designee, may reduce any other-
wise earned fee, fixed fee, profit, or shared
net savings for the performance evaluation
period. Such reduction shall not result in the
total of earned fee, fixed fee, profit, or
shared net savings being less than 25 percent
of the total available fee amount. Such 25
percent shall include base fee, if any.

(f) Minimum requirements for cost perform-
ance. (1) Requirements incentivized by other
than cost incentives must be performed
within their specified cost constraint and
must not adversely impact the costs of per-
forming unrelated activities.

(2) The performance of requirements with a
specific cost incentive must not adversely
impact the costs of performing unrelated re-
quirements.

(3) The Contractor’s performance within
the stipulated cost performance levels for
the performance evaluation period shall be
determined by the Government. To the ex-
tent the Contractor fails to achieve the stip-
ulated cost performance levels, the DOE Op-
erations/Field Office Manager, or designee,
may reduce in whole or in part any other-
wise earned fee, fixed fee, profit, or shared
net savings for the performance evaluation
period. Such reduction shall not result in the
total of earned fee, fixed fee, profit or shared
net savings being less than 25 percent of the
total available fee amount. Such 25 percent
shall include base fee, if any.

[69 FR 68782, Dec. 10, 2004, as amended at 74
FR 36375, 36378, 36380, July 22, 2009; 75 FR
68221, Nov. 5, 2010]

970.5215-4 Cost reduction.

As prescribed in 970.1504-5(c), insert
the following clause:

COoST REDUCTION (AUG 2009)

(a) General. It is the Department of Ener-
gy’s (DOE’s) intent to have its facilities and
laboratories operated in an efficient and ef-
fective manner. To this end, the Contractor
shall assess its operations and identify areas
where cost reductions would bring cost effi-
ciency to operations without adversely af-
fecting the level of performance required by
the contract. The Contractor, to the max-
imum extent practical, shall identify areas
where cost reductions may be effected, and
develop and submit Cost Reduction Pro-
posals (CRPs) to the Contracting Officer. If
accepted, the Contractor may share in any
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shared net savings from accepted CRPs in ac-
cordance with paragraph (g) of this clause.

(b) Definitions. Administrative cost is the
Contractor cost of developing and admin-
istering the CRP.

Design, process, or method change is a
change to a design, process, or method which
has established cost, technical and schedule
baseline, is defined, and is subject to a for-
mal control procedure. Such a change must
be innovative, initiated by the Contractor,
and applied to a specific project or program.

Development cost is the Contractor cost of
up-front planning, engineering, prototyping,
and testing of a design, process, or method.

DOE cost is the Government cost incurred
implementing and validating the CRP.

Implementation cost is the Contractor cost
of tooling, facilities, documentation, etc., re-
quired to effect a design, process, or method
change once it has been tested and approved.

Net Savings means a reduction in the total
amount (to include all related costs and fee)
of performing the effort where the savings
revert to DOE control and may be available
for deobligation. Such savings may result
from a specific cost reduction effort which is
negotiated on a cost-plus-incentive-fee,
fixed-price incentive, or firm-fixed-price
basis, or may result directly from a design,
process, or method change. They may also be
savings resulting from formal or informal di-
rection given by DOE or from changes in the
mission, work scope, or routine reorganiza-
tion of the Contractor due to changes in the
budget.

Shared Net Savings are those net savings
which result from—

(1) A specific cost reduction effort which is
negotiated on a cost-plus-incentive-fee or
fixed-price incentive basis, and is the dif-
ference between the negotiated target cost of
performing an effort as negotiated and the
actual allowable cost of performing that ef-
fort; or

(2) A design, process, or method change,
which occurs in the fiscal year in which the
change is accepted and the subsequent fiscal
year, and is the difference between the esti-
mated cost of performing an effort as origi-
nally planned and the actual allowable cost
of performing that same effort utilizing a re-
vised plan intended to reduce costs along
with any Contractor development costs, im-
plementation costs, administrative costs,
and DOE costs associated with the revised
plan. Administrative costs and DOE costs
are only included at the discretion of the
Contracting Officer. Savings resulting from
formal or informal direction given by the
DOE or changes in the mission, work scope,
or routine reorganization of the Contractor
due to changes in the budget are not to be
considered as shared net savings for purposes
of this clause and do not qualify for incen-
tive sharing.

48 CFR Ch. 9 (10-1-11 Edition)

(c) Procedure for submission of CRPs. (1)
CRPs for the establishment of cost-plus-in-
centive-fee, fixed-price incentive, or firm-
fixed-price efforts or for design, process, or
methods changes submitted by the Con-
tractor shall contain, at a minimum, the fol-
lowing:

(i) Current Method (Baseline)—A verifiable
description of the current scope of work,
cost, and schedule to be impacted by the ini-
tiative, and supporting documentation.

(ii) New Method (New Proposed Baseline)—
A verifiable description of the new scope of
work, cost, and schedule, how the initiative
will be accomplished, and supporting docu-
mentation.

(iii) Feasibility Assessment—A description
and evaluation of the proposed initiative and
benefits, risks, and impacts of implementa-
tion. This evaluation shall include an assess-
ment of the difference between the current
method (baseline) and proposed new method
including all related costs.

(2) In addition, CRPs for the establishment
of cost-plus-incentive-fee, fixed-price incen-
tive, or firm-fixed-price efforts shall contain,
at a minimum, the following—

(i) The proposed contractual arrangement
and the justification for its use; and

(ii) A detailed cost/price estimate and sup-
porting rationale. If the approach is proposed
on an incentive basis, minimum and max-
imum cost estimates should be included
along with any proposed sharing arrange-
ments.

(d) Evaluation and decision. All CRPs must
be submitted to and approved by the Con-
tracting Officer. Included in the information
provided by the CRP must be a discussion of
the extent the proposed cost reduction effort
may—

(1) Pose a risk to the health and safety of
workers, the community, or to the environ-
ment;

(2) Result in a waiver or deviation from
DOE requirements, such as DOE Orders and
joint oversight agreements;

(3) Require a change in other contractual
agreements;

(4) Result in significant organizational and
personnel impacts;

(5) Create a negative impact on the cost,
schedule, or scope of work in another area;

(6) Pose a potential negative impact on the
credibility of the Contractor or the DOE; and

(7) Impact successful and timely comple-
tion of any of the work in the cost, tech-
nical, and schedule baseline.

(e) Acceptance or rejection of CRPs. Accept-
ance or rejection of a CRP is a unilateral de-
termination made by the Contracting Offi-
cer. The Contracting Officer will notify the
Contractor that a CRP has been accepted, re-
jected, or deferred within (Insert Number)
days of receipt. The only CRPs that will be
considered for acceptance are those which
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the Contractor can demonstrate, at a min-
imum, will—

(1) Result in net savings (in the sharing pe-
riod if a design, process, or method change);

(2) Not reappear as costs in subsequent pe-
riods; and

(3) Not result in any impairment of essen-
tial functions.

(f) The failure of the Contracting Officer to
notify the Contractor of the acceptance, re-
jection, or deferral of a CRP within the spec-
ified time shall not be construed as approval.

(g) Adjustment to original estimated cost and
fee. If a CRP is established on a cost-plus-in-
centive-fee, fixed-price incentive or firm-
fixed-price basis, the originally estimated
cost and fee for the total effort shall be ad-
justed to remove the estimated cost and fee
amount associated with the CRP effort.

(h) Sharing arrangement. If a CRP is accept-
ed, the Contractor may share in the shared
net savings. For a CRP negotiated on a cost-
plus-incentive-fee or fixed-price incentive
basis, with the specific incentive arrange-
ment (negotiated target costs, target fees,
share lines, ceilings, profit, etc.) set forth in
the contractual document authorizing the ef-
fort, the Contractor’s share shall be the ac-
tual fee or profit resulting from such an ar-
rangement. For a CRP negotiated as a cost
savings incentive resulting from a design,
process, or method change, the Contractor’s
share shall be a percentage, not to exceed
25% of the shared net savings. The specific
percentage and sharing period shall be set
forth in the contractual document.

(i) Validation of Shared Net Savings. The
Contracting Officer shall validate actual
shared net savings. If actual shared net sav-
ings cannot be validated, the Contractor will
not be entitled to a share of the net shared
savings.

(i) Relationship to other incentives. Only
those benefits of an accepted CRP not
awardable under other clauses of this con-
tract shall be considered under this clause.

(k) Subcontracts. The Contractor may in-
clude a clause similar to this clause in any
subcontract. In calculating any estimated
shared net savings in a CRP under this con-
tract, the Contractor’s administration, de-
velopment, and implementation costs shall
include any subcontractor’s allowable costs,
and any CRP incentive payments to a sub-
contractor resulting from the acceptance of
such CRP. The Contractor may choose any
arrangement for subcontractor CRP incen-
tive payments, provided that the payments
not reduce the DOE’s share of shared net sav-
ings.

(End of clause)

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 36375, 36378, 36380, July 22, 2009]

970.5217-1

970.5215-5 Limitation on fee.

As prescribed in 970.1504-5(d), the
contracting officer shall insert the fol-
lowing provision:

LIMITATION ON FEE (DEC 2000)

(a) For the purpose of this solicitation, fee
amounts shall not exceed the total available
fee allowed by the fee policy at 48 CFR
970.1504-1-1, or as specifically stated else-
where in the solicitation.

(b) The Government reserves the unilateral
right, in the event an offeror’s proposal is se-
lected for award, to limit: fixed fee to not ex-
ceed an amount established pursuant to 48
CFR 970.1504-1-5; and total available fee to
not exceed an amount established pursuant
to 48 CFR 970.1504-1-9; or fixed fee or total
available fee to an amount as specifically
stated elsewhere in the solicitation.

(End of clause)

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 36375, July 22, 2009]

970.5217-1 Work for Others Program.

As prescribed in 970.1707-4 insert the
following clause:

WORK FOR OTHERS PROGRAM (NON-DOE
FUNDED WORK) (JAN 2005)

(a) Authority to perform work for others. Pur-
suant to the Economy Act of 1932, as amend-
ed (31 U.S.C. 1535), and the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2011 et
seq.) or other applicable authority, the Con-
tractor may perform work for non-DOE enti-
ties (sponsors) on a fully reimbursable basis
in accordance with this clause.

(b) Contractor’s implementation. The Con-
tractor must draft, implement, and maintain
formal policies, practices, and procedures in
accordance with this clause, which must be
submitted to the Contracting Officer for re-
view and approval.

(c) Conditions of participation in work for
others program. The Contractor—

(1) Must not perform Work for Others ac-
tivities that would place it in direct com-
petition with the domestic private sector;

(2) Must not respond to a request for pro-
posals or any other solicitation from another
Federal agency or non-Federal organization
that involves direct comparative competi-
tion, either as an offeror, team member, or
subcontractor to an offeror; however, the
Contractor may, following notification to
the Contracting Officer, respond to Broad
Agency Announcements, Financial Assist-
ance solicitations, and similar solicitations
from another Federal Agency or non-Federal
organizations when the selection is based on
merit or peer review, the work involves basic
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